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Oscar Felix-Corona, a native and citizen of Mexico, petitions for review of a
decision of the Board of Immigration Appeals (“BIA”), affirming the order of an Immigration
Judge (“1J”’) denying his application for suspension of deportation. We have
jurisdiction pursuant to 8 U.S.C. § 1252. We grant in part and dismiss in part the
petition for review, and remand for further proceedings.

The BIA erred in affirming the 1J’s decision to apply the stop-time rule. 8
U.S.C. § 1229b(d)(1). Felix-Corona’s suspension of deportation hearing and the
1J°s denial occurred in 1985; Felix-Corona timely appealed the denial, but the BIA
administratively closed the proceedings without ruling on the merits. The
Immigration and Naturalization Service (“INS”) did not petition to reopen the
appeal until 1999, two years after the effective date of the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996 (“IIRIRA”). See Otarola v.
INS, 270 F.3d 1272, 1276-77 (9th Cir. 2001) (holding that IIRIRA’s stop-time rule
does not apply to an alien who had his merits hearing on his application for
suspension of deportation before an 1J prior to IIRIRA’s effective date, even
though the BIA reviewed his case after IRIRA went into effect); Alcaraz v. INS,
384 F.3d 1150, 1153 n.1 (9th Cir. 2004). Although the dissent suggests that this
holding is inconsistent with Otarola, the dissent is wrong, perhaps because it relies

on a distortion of dicta in the opinion. What Otarola, and the extensive discussion



of our case law it contains, stands for is that “the general rule that the BIA should
apply then-current law is not absolute, particularly when it comes to review of
non-discretionary, procedural issues,” 270 F.3d at 1275, such as the one before us.
The dissent merely regurgitates the unavailing arguments set forth in the dissent in
Otarola. Of course, we are bound by the majority opinion.

Felix-Corona’s application for legalization was denied in 1993, four years
prior to IIRIRA’s effective date in 1997. Rather than moving to reopen
proceedings prior to IIRIRA’s effective date, the INS did not move to reopen until
1999, after the stop-time rule went into effect. Although we find no bad faith on
the part of the BIA or INS, the BIA and INS bear the responsibility for the delay of
Felix-Corona’s application for suspension of deportation, thus bringing this case
within the ambit of Otarola.

Moreover, the BIA has never addressed the merits of Felix-Corona’s 1985
appeal, in which he argued that his one-month departure from the United States in
1981 did not interrupt his continuous physical presence because it was “brief,
casual, and innocent.” 8 U.S.C. § 1254(b)(2) (repealed 1996). Like the petitioner
in Otarola, Felix-Corona may have been prima facie eligible for suspension of
deportation. See Sinotes-Cruz v. Gonzales, 468 F.3d 1190, 1199 (9th Cir. 2006)

(noting that a greater than three-month visit to Mexico to visit elderly parents
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“would almost certainly have been considered ‘brief, casual, and innocent’” under
pre-IIRIRA law).

Accordingly, because the stop-time rule does not apply to Felix-Corona’s
application for suspension of deportation, we remand for a determination as to
whether he is eligible for suspension of deportation under pre-IIRIRA law. See 8
U.S.C. § 1254(a)(1) (repealed 1996).

We lack jurisdiction over Felix-Corona’s contention that the BIA, the United
States Citizenship and Immigration Services, and the Executive Office for
Immigration Review failed to follow policy directives and repaper his case.
Whether to allow repapering is a discretionary determination. See 8 U.S.C. §
1252(g) (“No court shall have jurisdiction to hear any cause or claim by or on
behalf of any alien arising from the decision or action by the Attorney General to
commence proceedings . . ..”); Alcaraz, 384 F.3d at 1160-61 (“[T]he second step
in the repapering process involves a decision to commence (or ‘reinitiate’)
proceedings . . ..”); [IRIRA § 309(c)(3) (“[T]he Attorney General may elect” to
terminate deportation proceedings and reinitiate removal proceedings under
IIRIRA, otherwise known as “repapering” (emphasis added).).

Each party shall bear its own costs.

PETITION FOR REVIEW GRANTED in part and DISMISSED in
part; REMANDED.






